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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A

THI RD APPELLATE DI STRI CT

( Sacr anent o)

LESTER A. SI MMONS et al .,
C034619
Cross-conpl ai nants and
Appel | ant s, (Super. C. No. 99AS03379)

V.
ALLSTATE | NSURANCE COMPANY,

Cr oss- def endant and
Respondent .

California’ s anti-SLAPP statute (Code Cv. Proc., 8§ 425.16
[all| further unspecified statutory references are to this code])
allows dismssal, at an early stage, of a |lawsuit designed

primarily to chill the exercise of First Anendnent rights.1 It

1 “SLAPP is an acronymfor Strategic Lawsuit Agai nst Public
Participation. SLAPP |litigation, generally, is litigation
without nmerit filed to dissuade or punish the exercise of First
Amendnent rights of defendants.” (Lafayette Morehouse, Inc. v.
Chronicle Publishing Co. (1995) 37 Cal. App. 4th 855, 858
(Lafayette Morehouse).)



permts a special notion to strike any cause of action designed
to deter acts in furtherance of a person’s right of petition or
free speech. (8 425.16, subd. (b).)

In this case, Lester A Simons, Ute Simons, and rel ated
busi ness entities appeal froman order striking, as a SLAPP
suit, a defamation-based cross-conplaint they filed agai nst
Al | state I nsurance Conpany (Allstate) in response to an unfair
busi ness practice suit by Allstate charging the Si mons
defendants wth bilking i nsurance conpani es and overtreating
patients.

Seeking reversal, the Simons defendants contend that
Al l state never carried its burden of show ng that the cross-
conplaint fell within the statutory definition; alternatively,
if sone of the allegations did fall into the SLAPP category,
they claimthe trial court erred in refusing to grant |eave to
amend the pleading to elimnate the offendi ng verbi age.

We conclude the trial court correctly struck the cross-
conplaint and did not err in refusing | eave to anend. W shal
affirmand award All state attorney fees in connection with
def endi ng the appeal .

PROCEDURAL OVERVIEW

Allstate’s Complaint

In June 1999, Allstate filed a conplaint against Lester A
Si mons, individually and doi ng business as Lester A Sinmmons,

D.C., various other Simobns-rel ated busi ness entities, and



Robert A. MAuley, MD.2 The opening paragraph aptly conveys the
tenor of the conplaint: “This action arises out of an illegal
schene to defraud Allstate, its insureds, as wel| as other
insurers and their insureds, through the creation, subm ssion

and prosecution of fraudulent, inflated, and exaggerated nedi cal
bills and nedi cal records, the performance of unnecessary

medi cal tests and treatnents, illegal ownership of chiropractic
and nedi cal corporations, the utilization of unlicensed physical
therapists to treat patients, and related clainms for insurance
benefits.”

Al l state averred that defendants engaged in three main
forms of illegal conduct: (1) intentional and consistent abuse
of the Anerican Medical Association physicians’ current
procedural term nol ogy codes (CPT codes) by fraudulently
i ncreasing the anounts billed to Allstate and exaggerating the
clainms of patients; (2) operating chiropractic and nedi cal
clinics without valid licenses; and (3) enploying unlicensed
physi cal therapists.

Pursuant to the Unfair Business Practices Act (Bus. & Prof.
Code, 8§ 17200 et seq.), Allstate sought injunctive relief
agai nst defendants’ all egedly deceptive and fraudul ent

practices, disgorgenent of unlawful profits obtained by reason

2 Dr. MAul ey, a physiatrist, is a principal sharehol der
along with Sinrmons in an entity known as RX Spinal Care, an
entity which operates clinics under a variety of different nanes
at a nunber of |ocations throughout the Sacranento area.



of his conduct, and paynent of attorney fees and costs pursuant
to section 1021.5.

Simmons”’s Cross-complaint

Lester A. Simons, Ue Simons, and their various business
entities, including OM stone Asset Managenent, Inc., which
operates seven clinics in the Sacranento area (collectively
Si mons) responded with a cross-conpl aint against Allstate and
“Roes 1 through 500" who were alleged to be partners and ot her
joint venturers of Allstate.

Cont endi ng that new | aws have driven up Allstate’ s costs,
the cross-conplaint charges Allstate and other insurance
conpanies with conspiring to force chiropractors such as Si mons
out of business in retaliation for their refusal to accept
managed care treatnment and billing practices. Allstate has done
this through maliciously filing frivolous |lawsuits, waging a
“media war . . . through the use of slanderous, defamatory and
i bel ous statenents,” nmaking defamatory statenents outside
litigation, and wongfully refusing to pay for authorized care
and legitimte cl ai ns.

Based on this allegedly wongful conduct, the cross-
conplaint posits nine tort causes of action, cast under a
variety of legal theories. Notable anong themis the sl ander
cause of action, which alleges Allstate |evied fal se charges
that Si mmons overtreats patients, uses a sham nedical director
engages in tax and mail fraud, and is fleeing the country to

avoi d prosecution.



The Motion to Strike

Al state brought a notion to strike the cross-conpl ai nt
under section 425.16, on the ground that all of Si mmobns’s causes
of action arose out of statenents in connection with issues
under consideration by a judicial or executive body, as well as
i ssues of public interest.

In support of the notion, Allstate asked the court to take
judicial notice of certain docunents, two of which reflect
formal disciplinary proceedi ngs before the state Board of
Chiropractic Exam ners (the Board): a Board order denying
Simons’s notion to dismss an accusation filed by the state
Departnent of Justice and a “Proposed Deci sion” which included
factual findings, rendered by Adm nistrative Law Judge Jai ne
Rene Roman.

The order denying the notion to dism ss found that Simmons,
whil e holding an inactive |license, inproperly engaged in
busi ness activities requiring an active |license, inproperly
advertised the rendering of physical therapy services which is
expressly prohibited by his license, inappropriately advertised
his services and inproperly solicited patients under the guise
of cost-free participation in a scientific research study about
pain. The proposed decision found that Simons had engaged in
numer ous viol ations of the Chiropractic Act, including (1)
perform ng exam nations with no regard for nedical necessity;
(2) referring patients, regardless of their nmedical condition,
to Dr. McAul ey, who found justification for chiropractic care

that was not nedically necessary or justified; (3)



“i nappropriately and fraudulently” billing for |evels of service
or services not rendered to patients; (4) routinely and
fraudulently billing for unperformed X-rays and submtting X-ray
reports that were either nedically unjustified or not rendered,
and (5) tying the rendering of services to enpl oyee bonuses,
thereby inpairing the application of unfettered, conflict-free
chiropractic judgnent. Characterizing Simons as “a

busi nessman, not a professional, focused primarily on profit,
statistics, productivity, formal legalities, and the receipt of
account receivables,” Judge Roman’ s deci sion orders revocation
of Sinmmons’s license to practice chiropractic and rei nbursenent
to the Board of $88,000 in prosecution and enforcenent costs.

Al l state al so asked the court to take judicial notice of
ot her actions filed by various insurance conpani es agai nst
Simons for unfair business practices. Simobns opposed the
nmotion to strike and objected to the request for judicial
noti ce.

At the hearing on the notion Simmons’s counsel, faced with
an adverse tentative ruling, asked the court to grant Sinmmons
| eave to anend the cross-conplaint. The court issued an order
striking Simons’s cross-conplaint and denied | eave to anend.

APPEAL
|
Anti-SLAPP Principles

Section 425.16 provides, inter alia, that “A cause of

action against a person arising fromany act of that person in

furtherance of the person's right of petition or free speech



under the United States or California Constitution in connection
with a public issue shall be subject to a special notion to
strike, unless the court determnes that the plaintiff has
established that there is a probability that the plaintiff wll
prevail on the claim” (8 425.16, subd. (b)(1).)

Initially, the defendant bears the burden of naking a prinma
facie showing the plaintiff's cause of action arises fromthe
defendant's free speech or petition activity. “‘If the
def endant establishes a prima facie case, then the burden shifts
to the plaintiff to establish “*a probability that the plaintiff
will prevail on the claim’” i.e., “nmake a prim facie show ng
of facts which would, if proved at trial, support a judgnent in
plaintiff's favor.” [Ctation.] |In nmaking its determ nation
the trial court is required to consider the pleadings and the
supporting and opposing affidavits . . . . [Ctation.]” (Kyle
v. Carmon (1999) 71 Cal.App.4th 901, 907 (Kyle), quoting Church
of Scientology v. Wollersheim (1996) 42 Cal. App.4th 628, 646
(Scientology).) A cross-conplaint is subject to an anti-SLAPP
notion to strike, with these sane rules applying. (Scientology,
supra, at p. 651; § 425.16, subd. (h).) On appeal, the trial
court’s ruling on an anti-SLAPP notion is subject to de novo
review. (Scientology, supra, at p. 653.)

11
Prima Facie Showing

Si mmons contends that Allstate did not carry the initial

burden of showi ng that each cause of action in the cross-

conplaint arose froma protected free speech right within the



meani ng of section 425.16. Therefore, Simmons maintains, the
burden never shifted to himto show a probability of success.

Under subdivision (b) of section 425.16, the cross-
conplaint qualifies as an anti-SLAPP suit if it “aris[es] fronf
activity by a defendant or cross-defendant “in furtherance of

free speech . . . in connection with a public issue.” The

Legi slature has anplified this anorphous standard in subdivision
(e), where it lists four exanples of such speech. Two of these
are pertinent here: subdivision (e) defines an “act in
furtherance of a person's right of petition or free speech” to
include: “(2) any written or oral statement or writing made in
connection with an iIssue under consideration or review by a
| egi sl ative, executive, or judicial body, or any other official
proceeding authorized by law; . . . (4) or any other conduct in
furtherance of the exercise of the constitutional right of
petition or the constitutional right of free speech iIn
connection with a public issue or an issue of public interest.”
(Italics added.)

The novi ng and opposi ng papers, together with the
pl eadi ngs, establish that Si nmmons was subjected to disciplinary
action by the Board where an admnistrative | aw judge rendered a
deci sion ordering revocation of his |license based on factual
findings that he had inproperly engaged in chiropractic
activities requiring an active |icense, generated inappropriate
and fraudulent billings, perfornmed unnecessary services, and

engaged in fal se adverti sing.



These findings serve as a platformfor Allstate’ s conpl ai nt
charging Simmons for nultiple violations of the Unfair Business
Practices Act. Specifically, Alstate clainmed S mons had
engaged in a schene to defraud it and other insurers by
processing fal se and fraudulent clains, inflating and
exaggerating nmedical bills and records, rendering unnecessary
treatnent, using unlicensed therapists, and operating unlicensed
clinics.

In retaliatory fashion, Simmons’s cross-conplaint vaguely
accuses Allstate of trying to drive himout of business through
mal i cious |awsuits, waging a “nmedia war” of false and defamatory
statenents and wongfully refusing to pay for authorized care.
When it comes to specifics the tortious acts conplained of echo
many of the sane allegations appearing in Allstate’ s conpl aint
and the findings of the admnistrative |aw judge: statenents in
l[itigation and to the nedia that Simmons overbills, overtreats
patients, perpetrates false advertising, and engages in
activities without required licenses. It takes no leap of logic
to conclude that the cross-conplaint “aris[es] froni speech
in connection with issues under consideration before the Board.3

(§ 425.16, subd. (e)(1).)

3 Citing Sosinsky v. Grant (1992) 6 Cal.App.4th 1548 and
Joshlin v. H.A.S. Ins. Brokerage (1986) 184 Cal . App. 3d 369,
Si mons contends that the trial court inproperly took judicial
noti ce of the truth of the adm nistrative | aw judge’s findings,
thereby sullying himwith prejudicial “bad act” evidence.

The argunent overl ooks the fact that it was unnecessary for
the trial court to accept the truth of the findings in order to
grant the notion to strike. Section 425.16 nerely requires



It is also apparent the cross-conplaint arises from speech
relating to a topic of public inportance, i.e., insurance fraud.
As Allstate points out, the Legislature has expressly found that
aut onobil e i nsurance fraud is a problemof crisis proportions
and of statewi de significance.4 The cross-conplaint thus
qual i fies under the “issue of public interest” prong of the
statute. (8 425.16, subd. (e)(4).)

Si mmons insists however that Allstate failed to denonstrate

that his cross-conpl aint was based on “statenents nade about

this lawsuit, and/or for statenents made about the |license
revocation proceeding.” (Underscoring in original.) This
argunent takes a far too restrictive view of the scope of the

| egi sl ati on.

that, to qualify as a SLAPP cause of action, there be a
“connection with” “issue[s]” that are before a judicial or

adm ni strative body. As Sosinsky notes, it is perfectly proper
to take judicial notice of the fact that particular findings
were made w t hout necessarily accepting the truth of such
findings. (6 Cal.App.4th at p. 1565.) Here, the fact that

adm nistrative findings of fraud, overbilling, overtreating, and
unlicensed activities were nmade is sufficient to show there is a
nexus between Simmons’s | awsuit and issues “under consideration”
by the Board.

4 | nsurance Code section 1871 provides in part: “The

Legi slature finds and declares as follows: [f] (a) That the
busi ness of i1nsurance involves many transactions which have
potential for abuse and illegal activities. . . . [f] (b) That
insurance fraud is a particular problemfor autonobile

pol i cyhol ders; fraudul ent activities account for 15 to 20
percent of all auto insurance paynents. Autonobile insurance
fraud is the biggest and fastest grow ng segnent of insurance
fraud and contributes substantially to the high cost of

aut onobi l e i nsurance with particular significance in urban
areas.”

10



The Legi sl ature has expressly mandated that section 425.16
shal |l be “construed broadly.” (8 425.16, subd. (a).) The
quot ed | anguage was added in 1997 (Stats. 1997, ch. 271) in
response to a concern that “some courts have failed to
understand that this statute covers any conduct in furtherance
of the constitutional rights of petition and of free speech iIn
connection with a public issue or with any issue of public
interest.” (Assem Com on Judiciary, Analysis of Sen. Bill No.
1296 (1997 Reg. Sess.) as anended July 2, 1997, p. 2; italics
added.) The statute provides a renedy for early dism ssal of
suits which “*are aimed at preventing citizens from exercising
their political rights or punishing those who have done so.’”
(Id. at p. 2, quoting Pring and Canan, SLAPPS: Getting Sued for
Speaking Qut, Tenple University Press (1996); italics added.)

Simons’s contention that every allegation of the putative
SLAPP conpl ai nt nust be “about” issues that were the subject of
an adm nistrative or judicial proceeding runs counter to the
| egi slative directive to construe the statute broadly.
Furthernore, we discern no requirenent that there be subline
congruence between the tortious acts alleged in a SLAPP
conplaint and the issues raised in a judicial or admnistrative
forum Rather, section 425.16 requires only a nexus between the
statenents nmade regardi ng such issues and the cause of action
agai nst the speaker, such that the cause of action may be fairly
said to have “aris[en] from the statenents nade by the speaker
(See Briggs v. Eden Council for Hope & Opportunity (1999) 19
Cal . 4th 1106, 1113 (Briggs).) Although not expressly stated

11



therein, the above principle is deducible fromthe holdings in
Lafayette Morehouse and Briggs.

I n Lafayette Morehouse, supra, 37 Cal . App.4th 855, a
newspaper published a series of articles about an offbeat
private university which permtted a | arge nunber of honel ess
persons to live in tents on canpus. This sparked a | ocal
controversy when nei ghbors and store owners conpl ai ned of
increased crime, littering, and panhandling. Hearings on
the issue were held by the board of supervisors, and the county
filed an action to enjoin the university’'s use of the property
as violative of zoning and health regulations. (1d. at p. 860.)
The aut hor characterized the university as a “sensuality school”
with a unique course in “carnal know edge” and included reports
of prostitution and illegal drug use by students. (I1d. at pp.
860-861.)

The university sued the newspaper for defamation and |i bel.
On the newspaper’s notion, the conplaint was stricken by the
trial court as an anti-SLAPP suit and the Court of Appeal
affirmed. The court held that the newspaper’s articles were
related to the university' s dispute with its nei ghbors and
county officials, and therefore qualified as speech in
connection with a public issue. (Layfayette Morehouse, supra,
37 Cal . App.4th at p. 863.) Cearly, the articles exposing the
university’ s unusual curriculum (which forned the basis of the
def amati on causes of action) were not strictly about the
honel ess di spute which had grabbed the public spotlight. Yet

the court had no trouble finding a nexus between the public

12



controversy and the newspaper articles under section 425. 16,
subdi vision (e).

I n Briggs, husband and wi fe | andl ords sued Eden Council for
Hope and Qpportunity (ECHO, a tenants’ rights group which had
counsel ed tenants and nedi ated | andl ord-tenant disputes. ECHO
assisted an African-Anerican woman in filing a small clains
action in civil court and a grievance agai nst the |andl ords
before the federal Departnent of Housing and Urban Devel opnent
(HUD). (19 Cal.4th at pp. 1109-1110.) The landl ords sued ECHO
for defamation and infliction of enotional distress. The suit
referred not only to statenents made in connection with the HUD
investigation and small clains litigation, but other alleged

defamatory statenents by ECHO directors accusing the |andl ords

of being “on a ‘wtchhunt,’” of having made “raci st comments”
and questioni ng whet her they were “nentally unbal anced.” (Id.
at p. 1110.)

The Suprenme Court held that “[the | andl ords’] causes of
action agai nst ECHO all arise from ECHO s statenents or witings
made in connection wth issues under consideration or review by
of ficial bodies or proceedings -- specifically, HUD or the civil
courts.” (Briggs, supra, 19 Cal.4th at p. 1115, italics added.)
The Briggs court did not view a suit based on ECHO s generalized
di sparagi ng remarks about the | andl ords as beyond the reach of
section 425.16 nerely because the statenments were not strictly
about the issues raised in admnistrative and civil proceedi ngs.

Here too, while not every single tortious act alleged by

Sinmons is directly tied to Allstate’s conplaint-in-chief or the

13



di sci plinary proceedi ngs before the Board, the tone and i nport
of the cross-conplaint | eaves no doubt that the causes of action
were precipitated by, and are connected to, statenents about

Si mons’ s di shonest behavior, fraudulent billing practices and
the like, issues which were raised in judicial and

adm ni strative proceedi ngs.

We conclude the trial court properly found that Allstate
made a prinma facie show ng that the cross-conplaint arose from
statenents nmade by Allstate in connection with issues of public
significance raised before the Board and in the superior court.

Because Si mmons made no attenpt to show a probability
of his prevailing on the nerits, the court properly granted
Al l state’s notion to strike.

il
Anti-SLAPP Characteristics

Si mmons urges that the trial court erred in granting the
nmotion to strike his cross-conpl aint because it is sinply not
the type of lawsuit the Legislature had in mnd in enacting the
anti-SLAPP statute. Portraying hinself and his businesses as
“Just little-guy chiropractors who have sued CGoliath ALLSTATE .

for trying to put them out of business"” Simons contends,
“[t]here was no showi ng what soever that [Simons's] instant
action has or ever could prevent this giant insurance conpany
fromexercising its free speech and other political rights. It
is sinply ludicrous to believe that this Respondent, with
billions of dollars in assets at its ready command, coul d

sonehow be ‘chilled fromdoing anything it wants to do by

14



Appel lants’ instant action.” The argunent m sconstrues the
| egislative intent behind section 425. 16.

Al t hough a SLAPP suit generally involves a |large corporate
entity knowingly filing a neritless action “to deter common
citizens fromexercising their political or legal rights or to
puni sh them for doing so” (Dixon v. Superior Court (1994) 30
Cal . App. 4th 733, 741), there is no evidence that the Legislature
sought to limt the protection afforded by section 425.16 to
def endants who are econom cally outmatched. Instead, as its
statenent of intent makes plain, the Legislature declared it “in
the public interest to encourage continued participation in
matters of public significance, and that this participation
shoul d not be chilled through abuse of the judicial process.”

(8 425.16, subd. (a).)

The First Anendnment bestows the right to speak out on
i ssues of public significance on |arge corporations and private
individuals alike. Qur cases have recogni zed that SLAPP suits
are not “always filed by powerful and wealthy plaintiffs against
I npecuni ous protesters . . . .” (Lafayette Morehouse, supra, 37
Cal . App. 4th at p. 864, citing Wilcox v. Superior Court (1994) 27
Cal . App. 4th 809, 815-816.) Indeed, in Lafayette Morehouse and in
the |l ater case of Braun v. Chronicle Publishing Co. (1997) 52
Cal . App. 4th 1036, 1049-1052, orders striking SLAPP suits were
affirmed in instances where a well-heel ed prestigi ous newspaper
publ i sher was sued by relatively inpecunious private parties.

A SLAPP suit does not necessarily involve a conpl ai nant who

is less powerful or wealthy than the defendant, nor is the

15



conplainant’s objective always to stifle citizen dissent. The
conplainant may file the suit for tactical reasons, hoping to
drive up the cost of litigation to the point where the opposing
party wll be distracted fromits goal or have fewer resources
available. “[L]ack of nerit is not of concern to the plaintiff
because the plaintiff does not expect to succeed . . . only to
tie up the defendant's resources for a sufficient length of tine
to acconplish plaintiff's underlying objective.” (Wilcox,
supra, 27 Cal . App.4th at p. 816.)

We concl ude Simmons’s | esser economc stature relative to
Al state is of no rel evance to whether his cross-conpl aint
constituted an anti-SLAPP suit. As long as it qualified under
the statutory definition, it was properly stricken.

v
Leave to Amend

Simons’s other major argunent is that the court shoul d
have granted his oral request for |eave to anend the cross-
conplaint so as to renove any all egations that m ght be
“obj ectionabl e’ under the anti-SLAPP statute. He reasons that
SLAPP notions are anal ogous to denurrers and notions to strike,
in which it is recognized that | eave to anmend shoul d be
i berally granted.

Simmons’s premse is faulty. Unlike denmurrers or notions
to strike, which are designed to elimnate shamor facially
meritless allegations, at the pleading stage a SLAPP noti on,

li ke a summary judgnent notion, pierces the pleadings and

requi res an evidentiary showi ng. As we observed in Kyle, supra,

16



the test applied to a SLAPP notion is simlar to that of a
nmotion for summary judgnment, nonsuit, or directed verdict. (71
Cal . App. 4th at pp. 907-908.) Evidence is considered, but not
wei ghed. If the initial evidentiary burden is nmet by the noving
party, the burden shifts to the party opposing the notion to
avoi d dism ssal of the action. (Scientology, supra, 42
Cal . App. 4th at p. 646.)

As Si mmons concedes, the anti-SLAPP statute nmakes no
provi sion for amendi ng the conplaint once the court finds the
requi site connection to First Amendnent speech. And, for the
followi ng reasons, we reject the notion that such a right shoul d
be inpli ed.

In enacting the anti-SLAPP statute, the Legislature set up
a mechani sm t hrough whi ch conpl aints which arise fromthe
exercise of free speech rights “can be evaluated at an early
stage of the litigation process” and resol ved expeditiously.
(Lafayette Morehouse, supra, 37 Cal.App.4th at p. 865.) Section
425.16 is just one of several California statutes which provide
“a procedure for exposing and di sm ssing certain causes of
action lacking nerit.” (Lafayette Morehouse, supra, at p. 866.)

Allowing a SLAPP plaintiff |eave to anmend the conpl aint
once the court finds the prima facie show ng has been net would
conpletely underm ne the statute by providing the pleader a
ready escape from section 425.16" s quick dism ssal renedy.
| nstead of having to show a probability of success on the
merits, the SLAPP plaintiff would be able to go back to the

drawi ng board with a second opportunity to disguise the

17



vexatious nature of the suit through nore artful pleading. This
woul d trigger a second round of pleadings, a fresh notion to
strike, and inevitably another request for |eave to anmend.

By the tine the noving party would be able to dig out
of this procedural quagmre, the SLAPP plaintiff wll have
succeeded in his goal of delay and distraction and running
up the costs of his opponent. (See Dixon v. Superior Court,
supra, 30 Cal . App.4th at p. 741.) Such a plaintiff would
acconplish indirectly what could not be acconplished directly,
i.e., depleting the defendant's energy and draining his or her
resources. (Scientology, supra, 42 Cal.App.4th at p. 645.)
This would totally frustrate the Legislature’s objective of
provi ding a qui ck and inexpensive nethod of unmaski ng and
di sm ssing such suits. (Wilcox, supra, 27 Cal.App.4th at p.
823.)

We concl ude the om ssion of any provision in section 425.16
for |l eave to amend a SLAPP conpl aint was not the product of
i nadvertence or oversight. Accordingly, we refuse Simmons’s
invitation to read into section 425.16 an inplied right of |eave
to anend. On the contrary, we believe that granting | eave to
anend the conplaint after the court finds the defendant had
established its prinma facie case would be jamm ng a procedural
square peg into a statutory round hol e.

Vv
Due Process
In a separately headed argunent, Sinmons clains that the

refusal to read into section 425.16 an inplied right of |eave to
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amend woul d vi ol ate due process. However, he provides no
coherent constitutional argunment other than the bare assertion
that failing to allow himleave to anend woul d be fundanentally
“unfair.” Argunents presented in such raw, undevel oped form
W t hout appropriate citation to supporting authority are
consi dered wai ved on appeal. (Troensegaard v. Silvercrest
Industries, Inc. (1985) 175 Cal. App.3d 218, 228.) W note that
nmost constitutional attacks on section 425.16 have al ready been
rejected. (Lafayette Morehouse, supra, 37 Cal.App.4th at pp.
864-868.)
Vi
Attorney Fees

Al |l state requests an award of attorney fees for defending
this appeal, pursuant to section 425.16, subdivision (c). The
request is proper. "A statute authorizing an attorney fee award
at the trial court |evel includes appellate attorney fees unless
the statute specifically provides otherwise." (Evans v. Unkow
(1995) 38 Cal.App.4th 1490, 1499.) Thus, Allstate is entitled
to recover its attorney fees on appeal. (8 425.16, subd. (c);
Sipple v. Foundation for Nat. Progress (1999) 71 Cal. App. 4th
226, 250; Dove Audio, Inc. v. Rosenfeld, Meyer & Susman (1996)
47 Cal . App. 4th 777, 785.)

19



DISPOSITION
The order appealed fromis affirnmed. The cause is remanded

to the trial court to award reasonable attorney fees to Allstate

for this appeal. Allstate shall recover costs.
CALLAHAN , J.
We concur:
NI CHOLSON , Acting P.J.
RAYE , J.
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Filed 10/12/01
CERTI FI ED FOR PARTI AL PUBLI CATI ON

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A

TH RD APPELLATE DI STRI CT

( Sacr anent o)

LESTER A. SI MMONS et al.

C034619
Cross-conpl ai nants and
Appel | ant s, (Super. C. No. 99AS03379)
V.
ORDER FOR PARTI AL
ALLSTATE | NSURANCE COWVPANY, PUBLI CATI ON

Cr oss- def endant and
Respondent .

APPEAL from a judgnment of the Superior Court of the County
of Sacranento, John R Lewi s, Judge. Affirned.

Law O fices of Wanl and & Bernstein, Donald M Wanl and, Jr.,
Ri chard P. Bernstein, and Dani el Boone, for Cross-conpl ai nants
and Appel | ant s.

Manning & Marder, Kass, Ellrod, Ramrez, LLP, Dennis B
Kass, David J. WIlson, and Julie Flem ng, for Cross-defendant
and Respondent.



THE COURT:

The opinion in the above entitled matter filed
Sept enber 14, 2001, was not certified for publication in the
Oficial Reports.

For good cause it now appears the opinion should be
publ i shed and accordingly, it is ordered that the opinion be
published with the exception of parts I, II, IIl, V, and VI

pursuant to California Rules of Court, rules 976(b) and 976.1

FOR THE COURT:

NI CHOL SON

, Acting P.J.
RAYE

, J.
CALLAHAN

, J.




